into account in the civil penalties assessed by me for the
violations which I have affirmed in these proceedings.

Good Faith Compliance

The testimony and evidence adduced in all of these
proceedings reflects that all of the cited violations were
timely abated by the respondent"in good faith. Accordingly,
I have taken this into consideration in the assessment of
the- civil penalties for the violations which have been
affirmed' ((Tr. 340; 497-499; 522-523),

"Single penalty" Assessment Arguments

During the course of the hearing, respondent's counsel
argued that in those instances where a "significant and
substantial" finding is rejected by the judge, a $20 civil
penalty must be assessed by the judge. As an example,
respondent's counsel argued that had MSHA's district manager
not been following a policy that all permissibility viola-
tions are "significant and substantial," Citation No. 2102608
would have been assessed as a "single penalty" of $20 (Tr.
82).  Counsel argued that since the "S&S" finding has been
withdrawn, the civil penalty should "automatically" be
assessed at $20, and that I must give deference to the Labor
Department's regulations for assessing such penalties (Tr.
87-89).

Section 110(i) of the Act specifically authorizes the
Commission to assess all civil monetary penalties provided
in the Act.  Section 110 (i) mandates that in assessing these
penalties, the Commission shall consider the six statutory
criteria set forth in that section. While the last sentence
of section 110(i) vests discretion in the Secretary of Labor
to Propose civil penalties based upon "a summary review of
the information available to him," and does not require him
to make findings of fact concerning the six statutory
criteria, this discretion does not apply to the Commission,
nor is it controlling in cases docketed before the Commis-
sion and adjudicated by its judges.

In any contested civil penalty case, including "single
penalty" assessments, the Commission and its judges apply
the six statutory criteria, and in exercising their respec-
tive independent adjudicatory authority, may do so without
consideration of the Secretary's Part 100 regulations.

MSHA's revised Part 100 procedures for proposing civil
penalties under the Act became effective on May 21, 1982,
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